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ABSTRACT

This paper was initially presented orally as the keynote address of the Chartered Institute of
Arbitrators, Canada Branch, programme at Canada Arbitration Week in Toronto on 17 October
2023. The address explores how sitting arbitrators shall respond when a party, or persons
evidently aligned with a party, make use of bespoke websites or social media to lodge false
and defamatory accusations of arbitrator misconduct that, if true, would warrant disqualification
and/or vacatur of any awards already issued on the basis of bias. Among the core observations is
that the falsely accused arbitrator ought not to resign—as this is precisely the objective sought by
the publisher of the accusations, and the tactic, if successful, seriously threatens the integrity of
the arbitral process. A corollary of this observation is that the displeasure naturally felt by the
accused arbitrator ought not be generally regarded by the institutions that regulate arbitrator
conduct—whether provider organizations or courts—as a species of bias but as a normal human
reaction to untoward behaviour by a party or its agents in the course of the proceedings.

INTRODUCTION

In this room, filled with accomplished international arbitrators, no doubt there are many of
you who have had the experience of enduring a challenge to your appointment. The challenge
likely was made on the basis of an alleged conflict of interest, or even a suggestion of predis-
position based on your involvement in a prior or a parallel matter, or upon your having taken a
position on an issue in a work of scholarship. In international commercial arbitrations, such
challenges usually play themselves out under an umbrella of confidentiality, being decided
by the responsible unit of the sponsoring arbitral institution: for example, the American
Arbitration Association’s International Centre for Dispute Reoslution (ICDR), the
International Chamber of Commerce International Court of Arbitration (ICC) or the
London Court of International Arbitration (LCIA) Court. And in those few institutions
where decisions on arbitrator challenges are published, that normally occurs after the case
has concluded, and in anonymized fashion. In investment arbitration, challenges seeking to
unseat arbitrators can often be more ‘public’ matters—albeit attracting the attention mainly
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of practitioners in the field. If you are an investment arbitration arbitrator, this comes with the
territory. And the publicity of a situational conflict of an international law specialist in an
ICSID case may actually redound to the arbitrator’s benefit in business terms, bringing the
robustness of the arbitrator’s experience and scholarship to the attention of a broader audi-
ence. In stark contrast, the kinds of misconduct accusations we will discuss today have no
such professional benefit. They hold out mainly the prospect of bringing the accused arbitrator
under a lingering cloud of moral, ethical and even criminal suspicion.

Today my remarks will concern this more invidious category of assault against a sitting ar-
bitrator: the use of the Internet, whether in news media or social media or both, to publish
false accusations of misconduct in an ongoing commercial arbitration that is—ostensibly—
a private, confidential affair, generally by some combined effect of rules, party agreement,
and protective orders. Does this occur so rarely that it scarcely deserves the attention I will
give to the topic today? Or would victimized arbitrators, understandably reticent, rather
not recount their stories? I think there is good evidence that these situations occur frequently
enough that we should be concerned about them—that we should have some understanding
of how public attacks on sitting arbitrators may be deployed to disrupt an arbitration and gain
tactical advantage, such as by provoking arbitrator resignations, pursuing institutional and ju-
dicial channels to have arbitrators removed, and manufacturing facts to support annulment of
awards based on arbitrator bias.

To set the stage, let us consider the key elements of such a concerning scenario. First, in
what is clearly a confidential proceeding, a publication appears in online news media or in so-
cial media that asserts misconduct by one or more of the arbitrators in an ongoing case. The
misconduct alleged typically would call into question the arbitrator’s impartiality—by alleging
bias on the basis of corruption, or a concealed business relationship, or even racial, religious,
gender or ethnic bias. Another element is that the accusation is demonstrably false. If the ar-
bitrators were not constrained by the confidentiality of the proceedings, they would issue pub-
lic refutations. The federal district judge in Washington DC who recently denied Donald
Trump’s motion for recusal had the ability to say, in a published opinion, with expected
news media coverage, what the accurate facts were about her remarks made in the sentencing
of other 6 January defendants. The sitting arbitrator in a confidential commercial case has no
such liberty to defend herself from false accusation. A third element may well be that the pub-
lished report does not disclose its source, and proof that its source is a party to the arbitration
or its counsel could be had only through some sort of investigation. But what investigation
might a sitting Arbitral Tribunal reasonably conduct into the conduct of one of its members?

You can imagine the range of questions that arise for a Tribunal after learning of such an
accusation of arbitrator misconduct. What kind of disclosure should the accused arbitrator
make to the parties to set forth in a comprehensive way the falsity of the accusation? What,
if any, fact-finding proceedings will the administering institution (if any) undertake?
What fact-finding, if any, should be done by the Tribunal, and if so, would the accused
arbitrator participate (as an arbitrator? or as a witness?)? Should the occurrence of possible
crimes—that is, by the publishers of the false accusations—be reported to public prosecutors
or law enforcement investigators? Should the accused arbitrator resign or continue to serve,
assuming a challenge is either not filed or is filed and rejected? And if the accused arbitrator
does continue to serve, how should the matter be treated in any forthcoming awards—awards
that presumably would be the targets of annulment motions based on the arbitrator’s lack of
impartiality.

Is the falsely accused arbitrator, subjected to this unanticipated form of public scrutiny and
ethically bound not to speak out in her own defence, irretrievably biased? If an accusation of
corruption, or concealed business relationship with a party, or bigotry towards a group of
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which a party is a member, is truthful, then clearly yes, the arbitrator is biased and perhaps
should not resist a challenge that deserves to be granted. But if the accusation is false, and
the arbitrator, like any human falsely accused in a public forum and unable to present the truth
publicly in defence, is distressed, is that also a species of bias that makes the arbitrator unfit to
serve? Does the gravity of an untruthful accusation presumably generate a correspondingly
severe level of distress, making the case for resignation or removal all the more compelling?
If this is indeed an accused arbitrator’s Catch-22, we should be wary of the proliferation of
this weapon in the hands of disgruntled parties.

SHOULD THE ACCUSED ARBITRATOR RESIGN?

At least four considerations might enter into the Tribunal’s assessment. First, as the adminis-
trator in an administered arbitration will likely have been exposed to the published report, its
views of the matter are significant—most especially when it is the administrator, not the
Tribunal, that would consider any challenge to the arbitrator’s continued service. If indications
from the administrator are that any resignation is a decision for the arbitrator to make—that
may serve as an indirect indication that any challenge either had been or likely would be re-
jected. Of course, such comfort can only be forthcoming if the institution has confidence in
the accused arbitrator’s version of the facts. Second, the arbitrator may have an instinctive
sense that his or her natural displeasure with an unflattering public report should not justify
a resignation. If an unhappy Party might unseat an arbitrator or bring down an entire Tribunal
by provocations that are predictably irritating, this kind of tactic could become a standard fea-
ture of a losing side’s playbook. This would be corrosive of arbitration as an institution. How
arbitration should protect itself against such tactics, in a systematic way, is a topic we will come
to later on. Third, unless the resignation is desired by both parties, there is one side that is
deprived of its choice of the Tribunal chair or its designated co-arbitrator, and made to
bear significant costs for reconstituting a Tribunal at an intermediate stage of a complex
case. Fourth, the resignation of the arbitrator would predictably be a public matter in online
media covering arbitration, risking the creation of an enduring mis-impression that the mis-
conduct allegations had substantial merit.

Jurisprudence treating the considerations I have just mentioned turns out to have evolved
over time, in the context of judicial recusal especially, into a notion of a ‘duty to sit’. That con-
cept, it turns out, has quite a lot of history and traction.

For today’s talk, I sought support in the US law concerning judicial recusal. US federal case
law enshrines a general principle that a federal judge has an affirmative duty to preside unless
she is disqualified. To quote from one notable federal appellate case on this point: ‘A judge is
as much obliged not to recuse himself when it is not called for as he is obliged to when it is’."

We also have a US federal statute governing judicial recusal by federal judges. It says a judge
shall disqualify herself ‘in any proceeding in which her impartiality might reasonably be ques-
tioned’ AND ALSO ‘where she has a personal bias or prejudice concerning a party’.

Does the wrongfully accused arbitrator have an enduring personal bias or prejudice against
a party that may have sought to change the course of the arbitration by a public assault of the
arbitrator’s reputation? Surely we all have feelings when we feel unjustly accused. But what is
the legal/ethical classification to be given to those feelings?

A US Second Circuit panel in 1943, including the two revered judicial icons of that era
Learned Hand and Jerome Frank, had this to say: ‘When a party in the course of the judicial
proceeding has shown himself to be a thoroughly reprehensible person, the judge is not

! In re Drexel Burnham Lambert Inc., 861 F.2d 1307, 1312 (2d Cir. 1988).
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thereby recusable for bias or prejudice, since [the] knowledge and the opinion it produced
were properly and necessarily acquired in the course of the proceedings ... Impartiality is
not gullibility. Disinterestedness does not mean child-like innocence. If the judge did not
form judgments of the actors in those court-house dramas called trials, he could never render
decisions’.”

This position was echoed in a US bankruptcy court case in the 1990s: ‘Having a bias is the
condition of having an IMPROPER predisposition towards someone or something. Unlike a
bias, a lack of respect may be entirely proper if it is deserved. A person cannot act sanctionably,
then demand judicial disqualification because the court develops an understandable lack of
respect for the person, based on his sanctionable acts’.?

Indeed the principle that a judge should not be driven away from a case, constrained to
recuse based on the adverse impact on judicial temperament of harsh criticism or false accus-
ation, has a US history dating back at least to 1788. In that year, the Supreme Court of
Pennsylvania held that a party cannot force a judge to recuse by engaging in personal attacks
on the judge—and here I quote the reasoning: ‘for if it could, every man could evade the pun-
ishment due to his offenses, by first pouring a torrent of abuse upon his judges, and then as-
serting that they act from passion”.*

These principles are readily transferable to the arbitration context. And we should have
them in mind when we parse the phrasing of codes-of-ethics guidance on arbitrator resigna-
tion. For example:

ABA/AAA Code of Ethics: “The arbitrator should not withdraw or abandon the appoint-
ment unless compelled to do so by unanticipated circumstances that would render it impos-
sible or impracticable to continue.” Canon 1 para H.>

CIArb Code of Professional and Ethical Conduct for Members:

Rule 3 ‘Where a member is or becomes aware that he or she is incapable of maintaining the
required degree of independence and impartiality, the member shall promptly take such steps
as may be required in the circumstances, which may include resignation or withdrawal from
the process”.’

Let us note here also that the ICC Arbitration Rules provide that an arbitrator’s resignation
is effective when (and if) the ICC Court accepts it,” and the ICC Secretariat’s Practice Guide
cautions arbitrators to give careful thought to resignation and its potential consequences.®

The principle that an arbitrator has a duty to serve—one that is qualified yet
substantial—certainly finds expression in Canadian law. Many in this audience will have
read Lisa Munro’s finely written commentary on an Alberta case in 2022° where Justice
Marion of the Alberta’s Queen’s Bench observed:

First, that the arbitrator under his contract of engagement was required to exercise his right
to resign in good faith and in accordance with the purposes for which the discretion to resign

2 Inre].P. Linahan, Inc., 138 F.2d 650, 654 (2d Cir. 1943), quoted with approval by the Supreme Court of the United States in
Liteky v. United States, 510 U.S. 540, 551 (1994).

3 In re Reed, 2016 WL 11780171 at *107 (Bkr. E.D. Mo. Apr. 20, 2016).

4 Respublica v. Oswald, 1 U.S. (1 Dall.) 319, 326, 1 L.Ed. 155 (Pa. 1788) , cited and quoted with approval more recently in
Standing Comm. on Discipline of the U.S. Dist. Court of the Central Dist. of California v. Yagman, SS F.3d 1430, 1443-44 (9th
Cir.1995) and State v. Cooke, 2010 WL 3734113 at * 39 (Delaware Superior Court, New Castle Co., Aug. 19, 2010).

S https://www.americanbar.org/groups/dispute_resolution/resources/tools/ethics/ (last visited Aug. 2, 2025).

6 https://www.ciarb.org/media/2x3a0n42/5-ciarb-code-of-professional-and-ethical-conduct-for-members.pdf (last visited
Aug. 2, 2025).

7 https://iccwbo.org/dispute-resolution/dispute-resolution-services/arbitration/rules-procedure /202 1-arbitration-rules/
#block-accordion-15, at Art. 15 (last visited Aug. 2, 2025).

8 The Secretariat’s Guide to ICC Arbitration (at approx. 3-600).

9 https://arbitrationmatters.com/alberta-scc-wastech-decision-applies-to-exercise-of-arbitrators-discretion-to-resign-647/
(last visited Aug. 2, 2025).
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was afforded in the contract, and second, the arbitrator should be CIRCUMSPECT AND
CAUTIOUS in considering the step of resignation.

The Alberta case that attracted Lisa’s commentary arose from a family law arbitration, a
messy divorce case with custody and other urgent parenting issues. The Sole Arbitrator
had been chosen for his acumen in handling just such disputes, and his personal availability
was evidently the quid pro quo for the agreement to arbitrate. His resignation terminated
the arbitration and put the parties back in the judicial system. Justice Marion accepted that
he had jurisdiction because of the arbitrator’s resignation, and accepted that the arbitrator
had acted in good faith in the exercise of his discretion to resign, in particular considering
that his own schedule prevented him from giving the case the timely and constant attention
that was the premise for his appointment and for the parties” willingness to arbitrate at all.

What stands out from the case, I believe, is the linkage of the arbitrator’s resignation deci-
sion to basic contract principles of good faith: expressed in a Supreme Court of Canada case,
Wastech,'? cited by Justice Marion: Where the contract vests a party with discretion—and
that includes the arbitrator’s discretion to resign as provided in her contract of engagement
with the parties—that discretion should be exercised in good faith with appropriate regard
for the legitimate contractual interests of the other contracting parties. Whether the arbitrator
is in direct privity of contract with the parties, as in the Alberta case, or is an appointee through
an institution like the ICDR or the ICC, these principles seem clearly applicable.

Let’s build further on this theme of an arbitrator’s duty to serve—and conversely a reluc-
tance to resign. We might decide that this approaches a general principle in international ar-
bitration. A distinguished arbitrator in Australia, Judith Levine, wrote a few years ago that ‘it
appears to be generally accepted that arbitrators are under a positive obligation to perform the
function for which they were appointed’.’" And to the same point Gary Born observed in his
treatise that ‘[w]hether or not express provisions dealing with the subject exist, an arbitrator’s
acceptance of his or her mandate entails an implied undertaking to complete that mandate’."”
And Born added that this positive obligation implies a negative corollary obligation ‘not to
resign during the course of the arbitration without good cause’."?

The question of what would constitute good cause is therefore paramount. And I offer, as a
contextual counterpoint to the kinds of bias accusations I have posited today—an instance of
what seems to illustrate a thoughtful resignation for good cause—the resignation decision
made by a party-appointed arbitrator a decade ago in an ICSID case. This was the well-known
ICSID case of Victor Pey Casado and the Allende Foundation against the Government of
Chile, said to have been the longest-pending case in the history of ICSID. It endured in
one form or another from 1997 to 2019."*

The case arose from the military coup d’etat that ousted Salvador Allende as Chile’s demo-
cratically elected leader in 1973, and installed General Augusto Pinochet as an authoritarian
leader of the country. Claimants were investors in a left-leaning pro-Allende newspaper, whose
operations and, most notoriously, its printing press were immediately confiscated by the
Chilean military forces in the first days of the coup. When democracy was restored in
Chile circa 1990, a compensation programme was set up, but there were long delays and

10 Wastech Servs. Ltd. v. Greater Vancouver Sewerage and Drainage Dist.,, 2021 SCC 7, available online at https://www.canlii.
org/en/ca/scc/doc/2021/2021scc7/2021scc7.html (last visited Aug. 2, 2025).

1 Levine, J. (2019). Ethical Dimensions of Arbitrator Resignations: General Duties, Specific Quandaries, and Sanctions for
Suspect Withdrawals. The Law & Practice of International Courts and Tribunals, 18(1), 55-73. https://doi.org/10.1163/
15718034-12341395 (last visited Aug. 2, 2025).

12 Born, G., International Commercial Arbitration (2021 Kluwer Law International), at .

13 Id.

14 Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No. ARB/98/2, documents of the
arbitration available online at https://jusmundi.com/en/document/decision/en-victor-pey-casado-and-president-allende-
foundation-v-republic-of-chile-decision-on-annulment-wednesday-8th-january-2020 (last visited Aug. 2, 2025).
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obstacles to vindication in Chile’s courts. The ICSID case was pursued on a theory of
expropriation—which failed—but also on a theory of denial of justice/denial of fair and equit-
able treatment because of the roadblocks to recovery in the Chilean courts. There was an award
favouring Claimants, on those theories, in 2008, but in 2012, the quantum branch of the award
was annulled, setting up a re-arbitration of the damages issue. Cognoscenti here today will ex-
cuse me (I hope) for omitting some procedural detail, as I have a limited mission. Claimant had
a need to appoint a new arbitrator to fill a vacancy at this juncture, and appointed Professor
Philippe Sands of London, whose appointment was then challenged by Chile.

Chile contended that views expressed by Professor Sands in academic writings, and in an
advocacy role concerning the immunity of General Pinochet in extradition proceedings in the
UK, were a basis for a challenge on the basis of bias. In his resignation letter, a public docu-
ment, Professor Sands wrote: “These proceedings involve only a very limited phase (quan-
tum...) They can and should be addressed expeditiously and without undue distraction, as
I expected to be the case when I accepted the appointment’.'® This is an overly simple sum-
mary, but a sufficient one for our purposes. Thoughtfully I submit, Professor Sands concluded
that given his new participation and the nature of the issues to be determined, the parties had
little to lose from his replacement and no particular need for his specific expertise. He properly
saw himself as replaceable, and his replacement as a sensible step to bring a 15-year-old arbi-
tration to an end without there first being a collateral litigation over a doubtful claim of bias
against the Chilean State.

In that context, there were several considerations that are quite different from what we have
been discussing here today:

1. Professor Sands was not accused of corruption or any other misconduct. The claim was
that in an extradition case in the UK involving General Pinochet, he had taken a position
as an advocate that General Pinochet, as a former foreign head of state, did not enjoy
immunity from the jurisdiction of the English courts. For that reason, Professor
Sands was able to approach the question of resignation without a serious concern
that resigning would be widely interpreted as (i) an admission to facts constituting pro-
fessional or even criminal misconduct by the arbitrator, or (ii) an implication of profes-
sional or even criminal misconduct by a party to the arbitration in connection with his
appointment.

2. Professor Sands was being newly appointed to fill a vacancy on the Tribunal for what was
anticipated at that point to be a discrete final phase, in a 13-year-old case, addressing
damages on the Claimants’ denial of justice claim. There would be no issue of repeating
proceedings, and apparently no material issue of requiring a new arbitrator to come to
grips with the existing arbitral record, given that the forthcoming quantum phased was
effectively a new proceeding. The accused arbitrator in our hypothetical, in contrast,
probably has been a member of the Tribunal perhaps even its Chair from Day 1. If
so, she has presided over all the proceedings, perhaps including the issuance of one
or more Partial or Final Awards whose enforceability may be impacted by a resignation.

3. While Professor Sands enjoyed, and still enjoys, a global reputation as a scholar—
advocate—jurist in many international law disciplines that were aligned with procedural
issues and merits issues that had been presented and decided in the 13-year history of
the Pey Casado arbitration, the issues of quantum that remained to be determined, at the
time of his appointment, were not nearly as closely aligned with his areas of expertise. So

1S https://jusmundi.com/en/document/other/en-victor-pey-casado-and-president-allende-foundation-v-republic-of-chile-
philippe-sands-letter-of-resignation-from-the-tribunal-friday-10th-january-2014 (last visited Aug. 2, 2025).
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while his decision to resign did require the Claimants to make a different choice, the
deprivation sustained by the Claimants was not as great as it would have been in differ-
ent circumstances. The costs to both sides, and the further delay involved, in a complex
public debate over alleged situational bias, were reasonably to be seen as outweighing
the costs to Claimants of being required to make a different choice.

One may fairly view Professor Sands resignation there as a service to the arbitration process. In
the type of situation we discuss today, a resignation potentially implicates far greater sunk
costs, re-learning costs, and contentious proceedings over what prior decisions of the
Tribunal should be revisited, what prior orders should be revised or vacated, and what deter-
minations of fact made in decisions that were not themselves awards should be erased from
the proceedings and relitigated.

VINDICATION

We do need to talk about vindication. And I think there are two or three main reasons for
doing so.

First, public attacks on sitting arbitrators are not made only against senior arbitrators with
unassailable reputations and perpetually full caseloads. These attacks will also be made against
younger and mid-career arbitration professionals, who are in law firms, have long careers
ahead of them, and remain under institutional pressures to expand their practices.

Second, in markets like the USA, where institutional arbitration predominates, a certain
amount of work for even the leading arbitrators comes from the institution putting your
name on a list. Counsel vetting the list often has no prior acquaintance. They assign a clerk
to make an Internet search. The published version of the accusation is part of the data on
which the arbitrator is ranked. And maybe, a general counsel, who must approve the arbitrator
selection, decides that, other things being equal, why take the risk that the accusation has some
merit? Just move on to the un-tarnished candidate.

Third, the arbitrator has no viable recourse for reputational injury. An eventual lawsuit
against the wrongful accuser makes no sense, when you think it through. From what I can de-
termine, the insurance market covering individual arbitrators for ‘errors and omissions’ types
of coverage does not even offer such reputational risk insurance. The fairly standard coverage
offered to arbitrators who are members of the ADR Institute of Canada has a sub-category of
coverage called ‘Corporate Brand Protection’ which offers coverage of up to $100,000 of ex-
penses incurred to mitigate harm done by a ‘Newsworthy Event’—but no mention of coverage
for lost income from lost appointments. Such insurance of reputational risk may be within the
coverage that larger law firms obtain and is, per my insurance market sources, available in
some Commercial General Liability or Business Owners policies. But I imagine law firms
would rather discourage their lawyers from acting as arbitrators and not instead raise their pol-
icy limits for reputational harm losses.

We also cannot expect institutions that administer commercial arbitrations to take a public
stance in support of the arbitrator and expressly or by implication against the party making the
accusation. This would, after all, violate the institution’s own commitment to the parties to
treat challenges to arbitrators as confidential proceedings. See, for example, ICDR Rules
Art. 40: ‘... Unless otherwise agreed by the parties or required by applicable law ... the

Administrator shall keep confidential all matters relating to the arbitration or the award’.!¢

16 https://www.icdr.org/sites/default/files/document_repository/ICDR_Rules_1.pdf2utm_source=icdr-website&utm__
medium=rules-page&utm_campaign=rules-intl-update-1mar, at Art. 40 (last visited Aug. 2, 2025).


https://www.icdr.org/sites/default/files/document_repository/ICDR_Rules_1.pdf?utm_source=icdr-website&utm_medium=rules-page&utm_campaign=rules-intl-update-1mar
https://www.icdr.org/sites/default/files/document_repository/ICDR_Rules_1.pdf?utm_source=icdr-website&utm_medium=rules-page&utm_campaign=rules-intl-update-1mar

8 .« M.]J. Goldstein

For comparison, let’s consider the challenge process at the London Court of International
Arbitration, whose model is more transparent than that of the ICDR. The LCIA Rules pro-
cedure on challenges stands in my judgement as a model for the world to emulate. It requires
that a written challenge shall be submitted not only to the LCIA Court and the other parties
but also to the full Arbitral Tribunal. The court must—must—provide the challenged arbi-
trator with a reasonable opportunity to comment. The Court’s decision must be in writing,
giving reasons. And finally—here is where the LCIA Rules stand alone or nearly so—that
decision is to be transmitted to the challenged arbitrator and the other members of the
Tribunal.'” But what shall the accused arbitrator do with her reasoned LCIA Court written
vindication?

Most cautious arbitrators would find that the LCIA Rules’ Article 30 makes that challenge
decision a confidential document that the arbitrator may not disclose to a public audience. So
there is a moral vindication, but not a public one.

I invite you to propose a new LCIA Rule: “The LCIA Court upon the written request of the
arbitrator against whom a challenge has failed, and after taking written comments from the
parties, may make such public disclosure of its challenge- rejection decision as is necessary
mitigate harm to the reputation of the challenged arbitrator that may have been caused by
public disclosure of the allegations that formed the basis of the challenge’.

Good luck promoting that amendment. It forces a debate about a dark side of arbitral confiden-
tiality. It forces a serious discussion about whether a party that abuses the confidentiality of arbi-
tration that the party signed up to respect may still draw closed the same curtain of confidentiality
to protect its own fabricated public version of arbitral misconduct against a timely public refutation.

Finally, on the issue of vindication, what about vindication in the courts, when the court is
asked by this aggrieved party to annul your award, based on the corruption and bias that in-
fected its making? I would say this is not a process that can be relied upon for a solution. The
court’s agenda is only to decide the case.

In closing, of course there are other fora for eventual vindication—after the arbitration. For
example, a referral to criminal prosecutors, a referral to disciplinary authorities where counsel
for the Party bears responsibility, or a defamation action as noted earlier. But these processes
cannot realistically be commenced while the arbitration is in progress or is in a stage of
post-award judicial process. They entail resolution several years into the future and are mainly
insufficient for that reason.

WHAT IS TO BE DONE?

It seems to me that deterrence by the means most closely at hand is the best available solution.

If arbitration institutions will not, in the near term, enact rules that prohibit and sanction
such conduct, or rules that permit the institution to vindicate the arbitrator, or the arbitrator to
vindicate herself, then it is up to arbitral tribunals to regulate within the case, by provisions in
the first procedural order, entered before either party has offered any indication that it might
adopt such a tactic.

Here is the text of my proposed PO #1 clause:

‘___. Any challenge to the continued service of an arbitrator based on an allegation of mis-
conduct by that arbitrator shall be made confidentially to the Administrator pursuant to
Article ___ of the Rules. An allegation by a Party of misconduct by an arbitrator lodged

17 https://www.lcia.org/Dispute_Resolution_Services/Icia-arbitration-rules-2020.aspx#Article%2010, at Art. 10, subsec-
tions 10(S) and 10(6) (last visited Aug. 2, 2025).
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with a Court for any purpose shall be filed under seal unless the Court by Order denies the
Party’s application for permission to file under seal. Any other publication of an allegation
of misconduct by an arbitrator shall be a violation of this Order, and shall subject the offending
Party and/or its Party representative to sanction upon motion of another Party or upon the
Tribunal’s own initiative’.

What is good about this proposed Order? Maybe at least four things.

1. It is within the power of any Tribunal to enter it and to enforce it by sanction if it is
violated.

2. As it is entered at the PO #1 stage, it is made without suspicion that either party is a
potential violator. If the dispute already has a history that weakens that assumption,
the Tribunal might be more reluctant.

3. There is so much LESS that the Tribunal can reasonably do, expect a Court to do, or
expect the Administrator to do at a later stage if this type of offence does occur.
Strong deterrence seems the best solution.

4. The Tribunal possibly enlists counsel for the parties as allies in the restraint of clients
who might be inclined to deploy such tactics.

With that I will open the floor to all of you with thoughts about what may be WRONG with
this proposal. And your thoughts more broadly about the issues I have raised this afternoon. I
thank you for your attention.
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